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Regulating for Administrative Justice in the Regulatory Welfare State: 

The Case of Privatized Activation Agencies in Israel 

 

 

Avishai Benish* 

 

This paper examines whether procedural fairness and the redress mechanisms 

attached to it in traditional public administration (also known as “administrative 

justice”) are safeguarded to protect welfare recipients’ rights in the new forms of 

privatized and marketized governance of welfare service. Through a case study of the 

activation program in Israel, the paper reveals a complex reality. It finds that 

significant administrative justice process-based requirements were applied to the 

private contractors’ decision-making, and that the proceduralization of their decision-

making increased over time. However, at the same time, the program pushed strongly 

for efficiency and the use of outcome-based mechanisms. The paper highlights the 

contradictory /complementary nature of these developments; and it critically discusses 

them, stressing the need to move the focal point of discussion to the level of 

implementation.  

 

 

Introduction 

 

In recent years, we have witnessed major transformations in the governance of the welfare 

state. During the most of the twentieth century, governments increased their role in the 
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provision of social services, mainly by extending public bureaucracy. More recently, however, 

under the strong influence of New Public Management (NPM) ideas, this reality is radically 

changing. Governments are moving the provision of social services to private actors while 

adopting market type mechanisms to steer them. Underlying this shift is the belief that it will 

increase choice, innovation and efficiency in the social services while cutting public spending 

(de Ridder, 2010). In this new institutional setting, the role of governments changes from the 

provider of services to the regulator of these social markets, thereby introducing what some 

have called the “regulatory welfare state” (J. Braithwaite, 2000; Jordana & Levi-Faur, 2004; 

Vonk, 2010). 

 These transformations to the regulatory welfare state and public-private arrangements 

have implications for the publicness and democratic governance of social services (Newman & 

Clarke, 2009; Stephen P. Osborne, 2010). The NPM reforms, which are usually initiated or 

influenced by neo-liberal ideas, conflict (Martin, 1991) or are at least in tension (de Ridder, 

2010) with traditional values underlying public services – such as  equality, openness, fairness 

and justice. This is mostly due to the NPMs’ strong stance against bureaucracy and procedural 

mechanisms (Arellano-Gault, 2010, p. 594) and the central role of private actors as the new 

service providers which, by default, are not subject to public law or the public sector ethical 

framework. This reality raises the question do regulatory mechanisms go beyond economic 

aspects to promote publicness and the traditional values of public service.  

The governance of activation can shed light on these issues. Activation – which has 

become a common policy all over the world – has a significant institutional aspect (Van Berkel 

& Borghi, 2008a), and some of the most radical reforms and experiments with new forms of 

public management were conducted in this field (Van Berkel & Borghi, 2008b; Henman & 

Fenger, 2006; de Ridder, 2010). Over the last fifteen years, a host of studies have evaluated 

the governance of these programs (e.g., Sol, 2005; Van Berkel & van der Aa, 2005; Bredgaard & 

Larsen, 2005; Plantinga, de Ridder, & Corra, 2011). However, as Van Berkel and Borghi note in 

their comprehensive literature review, activation governance literature is focused almost 

entirely on the development of quasi-markets and on the steering of performance-based 

contracts. They note that relatively little is written about broader issues that arise in the 

context of the new service models, such as publicness, democratic control and providers’ 

accountability (2008b, pp. 393-4). In a similar vein, Henman and Fenger refer to the procedural 

justice and the appeal rights of welfare recipients who participate in activation, which are an 
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important indication of publicness and public accountability. In the concluding chapter of a 

book devoted to transformations in welfare governance, Henman and Fenger call for further 

research of the changes in procedural justice and the appeal rights in the new governance of 

welfare (2006, p. 271).  

Following Henman and Fenger and keeping in mind the broader issues of publicness 

and accountability, this paper empirically examines whether and how administrative justice is 

secured in the new forms of regulatory welfare governance. The question is explored in the 

context of privatized activation agencies in Israel. Through an in-depth examination of this 

program’s regulatory materials, as well as other secondary materials, the paper analyses the 

various ways in which administrative justice requirements (formerly applied to public agencies 

providing similar services) are applied through regulation to the new for-profit frontline agents 

who run the Israeli activation agencies. 

The paper presents a complex picture. On the one hand, it finds that traditional 

administrative justice requirements and redress mechanisms that are aimed to protect 

participants’ rights are applied to private agencies in both old and new ways. Paradoxically, the 

application of these requirements sometimes exceeds the level applied to public agencies 

performing similar tasks. However, on the other hand, the program’s institutional design 

strongly promotes discretion and bottom-line management that are in tension and sometimes 

contradict procedural fairness requirements. The paper than critically discusses the interaction 

between these value systems and the potential and limits of their co-existence.  

 

Transformations in Welfare Governance 

 

The role of the state in supplying welfare services is changing quickly and dramatically. The 

classic welfare state was based on the notion that the state was responsible for advancing 

social policies that promoted the social security and welfare of its citizens and that this 

responsibility was best realised by the direct provision of social services by central and local 

governments (Marshall, 1981; Lund, 2007). In order to deliver social services, governments 

enhanced their public administration, and public bureaucracy became a central player in 

making and implementing social policy.  
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Moreover, public bureaucracy – or the “public sector” -- became a signifier of the 

notion of “publicness.” Newman and Clarke point out two central links between the public 

sector and publicness (Newman & Clarke, 2009). First, publicness is strongly associated with 

public policy delivered through state-centered institutions belonging to the public sector. 

Second, the public sphere in liberal democracies is associated with democratic values, such as 

equality, openness, fairness and justice. These distinctive values are inscribed in legal and 

ethical frameworks applied to public sector workers and they underpin the public sphere’s 

normative expectation of a citizen-state relationship. In this view, the traditional goal of the 

public sector is to deliver justice, without prejudice, unequal treatment or other forms of 

arbitrary rule (Vonk, 2010).  

At the end of the twentieth century, however, the structure and institutional logic of 

welfare governance began to change. Harsh criticism of public bureaucracy as an inefficient, 

wasteful, monopolistic, paternalistic, and unresponsive organization was first voiced in the 

1970s and the 1980s. Under various titles, including “new public management” and 

“reinventing government,” a discourse emerged on the need to engage private firms to deliver 

public services and to incorporate business and market values and practices into the delivery 

of these services by “lessening or removing differences between the public and the private 

sector and shifting the emphasis from process accountability towards a greater element of 

accountability in terms of results” (Hood, 1995, p. 94). This was reflected, inter alia, by a shift 

from traditional rule-based and process-based hierarchical governance (“command and 

control”) to incentive-based and information-based forms of governance, such as 

benchmarking, ranking, and performance indicators. 

These ideas had a radical impact on public services in general and on social services in 

particular. Under the framework of quasi-markets (Le Grand, 1991), market type mechanisms 

quickly spread in the provision of social services in the belief that they would increase 

efficiency, decrease public spending, and increase the responsiveness of public services. These 

arrangements have been severely criticized both for their ideological underpinnings and for 

their lack of practical success (McLaughlin, S. P Osborne, & Ferlie, 2002), but they remain 

influential in the conceptual and practical delivery of social services all over the world.  

Activation programs have been subject to some of the most significant experiments in 

the quasi-market forms of governance. Although activation is mainly associated with welfare 
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reform and policy changes directed towards “activation” (or “welfare to work”), as Henman 

and Fenger note, it is also a governance reform (Henman & Fenger, 2006). The activation 

governance literature – especially on the Netherlands (Van Berkel & van der Aa, 2005; 

Plantinga et al., 2011), Australia (Considine, 2005), the UK (Finn, 2000; Wright, 2006) and the 

US (Brodkin, 2005) – illustrates radical transformations both in the values and in the 

institutional setting of welfare governance.  

On the values level, scholars point to a shift away from the traditional welfare state 

and bureaucratic values towards efficiency and individualism (Henman & Fenger, 2006, p. 8; 

Vonk, 2010, p. 14). On the institutional level, these studies usually point out the following 

developments: the withdrawal of state agencies from direct provision of welfare and re-

integration services and their transformed role as the purchasers and regulators of these 

services; the devolution of service provision to private third parties who win government 

contracts through competitive procurements schemes; a strong emphasis on moving from rule 

and process-based logic to outcome and performance-based management; an emphasis on 

“customer satisfaction;” and sometimes the granting of a degree of choice of services and 

providers to program participants.  

Another very important aspect of the institutional design of these programs, closely 

related to the policy agenda of activation, is the expansion of the discretionary powers of the 

frontline workers who carry them out (Diller, 2000; Wright, 2006). The explanation for the 

increased discretionary powers points to the need to enforce stricter (work-related and non-

work-related) requirements for eligibility to receive public benefits and the harsher sanctions 

usually embodied in these programs. It can be also explained by the intent to personalize 

treatment and tailor a specific activation plan to the abilities, needs and wants of each 

participant. Therefore, human rights of welfare recipients in these programs are increasingly at 

risk, and the challenge of safeguarding public interest in the new hybrid settings is intensified.   
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A Regulatory Welfare State 

 

The concept of the “regulatory welfare state” is not trivial. Majone, one of the most influential 

scholars in the field, sets it in opposition to the concept of the “welfare state” (Majone, 1993). 

In this view, the regulatory state promotes efficiency by building markets and enabling 

competition, while the welfare state promotes broader goals of social justice through tax-

benefit redistribution and the direct provision of services through the public sector (Mabbett, 

2010; Sbragia, 2000).  

The radical transformations in public governance (as described in the previous section) 

have blurred the boundaries between these seemingly dichotomous models (Mabbett, 2010, 

p. 5). Many ingredients in the new recipe for the provision of social services are, in fact, 

regulatory techniques. These include: splitting the functions of regulation from provision (that 

led to the proliferation of regulatory bodies within government); the introduction of 

competition among providers; and the adoption of regulatory techniques such as 

performance-based contracting, benchmarking, inspecting, and auditing. Although there are 

still significant differences between these models (especially in the funding of services and the 

independence of the regulators), it is fair to say that certain functions of the welfare state are 

much more regulatory in their logic and modes of operation. Hence, the term “regulatory 

welfare state.” 

Nevertheless, there are still conflicts and tensions between the “regulatory” and the 

“welfare” sides of this term, probably due to their very different ideological origins. The model 

of the “regulatory state” was originally based on – or at least significantly influenced by – neo-

liberal ideas about the minimal intervention of the state in the markets. Hence, as Julia Black 

notes, the traditional literature on regulation has assumed, following welfare economists, that 

the goal of regulation is the correction of market failures, with only occasional nods to 

distributional or other ancillary aims (Black, 2002, pp. 9-10). However, this narrow goal of 

regulation (usually called “economic regulation”) was challenged by others who argued that 

regulation should pursue wider goals of social justice (“social regulation”).  

Recently, there is growing scholarly interest in whether the regulatory framework can 

contribute to the advancement of wider social goals and public values (e.g., see the very 
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interesting project in: Vonk, 2010). This is based on the notion that privatization might has 

increased public demand for regulation, and that we live in a state that is not characterized by 

privatization and deregulation, but by privatization and regulatory growth (Ayres & J. 

Braithwaite, 1992; Vogel, 1996), or what Levi-Faur (2005, 2006) calls “regulatory capitalism”. 

This paper empirically examines the question by testing whether a core public value – 

the value of procedural fairness – is secured in privatized activation programs in order to 

protect welfare recipients in these programs. This value and the redress mechanisms attached 

to it – known also as “administrative justice” – are part of the traditional values of public 

services, and they reflect an important aspect of “publicness.”1 Hence their application to 

privatized activation agencies is an important indicator for the publicness of privatized 

activation programs.  

 

 

The Notion of Administrative Justice in Privatized Setting 

 

Administrative justice (sometimes synonymous with “procedural fairness,” “procedural 

justice” or “due process”) has no conclusive and agreed-upon definition (Halliday & Scott, 

2010, p. 1; Sainsbury, 2008, p. 232). It basically concerns the extent to which individuals 

affected by administrative decisions are treated fairly and have the ability to ensure adequate 

redress of their grievances (Gamble & Thomas, 2010, p. 19). At the core of administrative 

justice is the concept of accountability, or the ability of individuals to hold to account public 

officials for the decisions they make (Brewer, 2007). A key concern is how a person is treated 

when involved with state agencies, namely, that s/he is treated fairly, i.e., according to fair 

procedures (Galligan, 1996, p. 316).  

Administrative justice procedural requirements are a central part of the logic and 

ethos of the “old public administration.” Closely connected to the core values of traditional 

public administration noted above (Brewer, 2007, p. 554), they serve as an important 

                                                           
1
 The concept of “publicness” and “public values” is a complicated one. For an excellent review of this 

notion from a social science perspective see Plantinga, 2010.     
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accountability mechanism for the protection of citizens from the abuse of state power, 

especially in the case of vulnerable individuals, such as welfare recipients (Sainsbury, 2004; 

Lens & Vorsanger, 2005; Van Aerschot, 2011). They are intended to promote both procedural 

and substantive justice (Adler, 2010). The assumption is that such requirements lead to the 

accurate application of the law; welfare benefits will be distributed as society wishes thereby 

realizing the welfare ends of the public (Galligan, 1996, p. 31). They also serve as a “voice” for 

members of society, and as such, they enhance intrinsic values of human dignity (Mashaw, 

1985). Finally, empirical research has shown that meeting administrative justice requirements 

has a legitimating effect on the outcomes of the policy (Parker, 2004). 

Historically, the paradigmatic model for the expression of administrative justice – 

usually referred to as the “legal model” of administrative justice – was redress to 

administrative tribunals and to courts (Halliday & Scott, 2010; Van Aerschot, 2011). As both 

venues are external to and independent of the locus of organizational decision-making, they 

were considered essential to the achievement of procedural and substantive justice (Adler, 

2010). With time, additional bureaucratic and professional models of administrative justice 

were identified and explored, especially after Mashaw's seminal work on bureaucratic justice 

(Mashaw, 1983; see also: Sainsbury, 2008). More recently, important scholarly work has 

argued that with the influence of NPM, there has been a shift from a these models of 

administrative justice towards consumerist models of administrative justice (Adler, 2006; Adler 

& Henman, 2001; Allsop & Jones, 2008; Brewer, 2007).2 However, the legal model clearly 

represents the most citizenship-oriented and rights-based model of administrative justice.  

The legal model of administrative justice is based on the procedural rights that stem 

from the principles of “natural justice,” including the impartiality of the decision-maker, the 

right of a citizen to know the case against him/her, and the right to be heard when stating 

his/her case (Gulland, 2007, p. 296). At the decision-making stage, this is usually reflected in 

notice, disclosure and hearing rights and the duty of the decision-maker to give reasons for his 

or her decision (Galligan, 1996, p. 348). At the redress stage, the forum of appeal is often in an 

                                                           
2
 Accordingly, most of the research – especially the empirical research – on administrative justice has 

revolved around public agencies (Halliday & Scott, 2010, p. 22). The application of administrative justice 

requirements on the private actors brought into public services by NPM is generally overlooked. Halliday 

and Scott spot this gap in the administrative justice literature when they argue the necessity of examining 

the procedural fairness and procedural legitimacy of non-state organizations (Halliday & Scott, 2010). 

Notably, there is a similar gap in the activation literature on redress and appeal rights in the new forms of 

welfare governance. 
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administrative tribunal setting. The Franks Committee on Tribunals and Inquiries in the UK 

(1957) articulated three principles for the operation of such tribunals: openness, fairness and 

impartiality. Tribunals usually have discretion as to the degree to which they use trial-like 

procedures. In a more legally oriented tribunal, the following legal principles generally apply: 

the appellant has the right to know the case against him/her and can obtain information from 

the agency; s/he has the right to state his/her own case; s/he can call and confront witnesses; 

s/he can be represented by a lawyer; decisions should be made by an impartial judge; and the 

tribunal decision must include reasons and be based on precedent. 

The paper uses the legal model of administrative justice as the point of reference to 

evaluate the publicness of the administrative justice arrangements in the privatized setting. 

This is done for two reasons. First, the legal model lays the most fundamental principles for 

our ideas regarding fairness in the traditional public sector. Thus, this model has traditionally 

been associated with citizenship-based concepts of publicness. Second, in the case studied in 

this paper – the Israeli activation program – the most relevant public agency for comparison is 

subject to requirements that are based on the legal model of decision-making and redress.  

To evaluate the degree of publicness of administrative justice requirements in 

privatized activation this paper first asks whether administrative justice requirements are 

applied through regulations to the new private agents of welfare services. This question is 

relevant since, as mentioned above, private actors are disengaged from public law and formal 

accountability processes that apply in public sector organization (Vincent-Jones, 2005, p. 901), 

and hence they are by default not subject to the review and appeal mechanisms customary in 

the public sector. If such requirements exist, the second question concerns their nature; are 

they citizen-oriented administrative justice institutions like those in the public sector, or do 

they resemble customer complaint mechanisms found in the private sector (Halliday & Scott, 

2010)?  
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The Case Study: Activation in Israel 

The Israeli activation program was enacted in December 2004 and became operational in 

August 2005. Inspired by the global trend toward activation, especially Wisconsin’s W-2 model 

in the United States, the act radically transformed the policy and governance of welfare in 

Israel. On the policy level, the program, which focused on (tax-funded) income support 

benefits recipients, adopted a “work-first” approach and a stringent work test for the eligibility 

for these benefits. The program emphasized the reduction of welfare dependency by quick 

labor market re-integration of working-age long-term unemployed persons entitled to income 

support benefits. On the organizational level, the program adopted NPM ideas and relied on 

public-private partnership for the delivery of re-integration services and the administration of 

income support benefits. The program started as a policy experiment for two years in four 

regions; after some significant policy and administrative reforms it was extended until April 

2010 when it was ended (Benish, 2005, 2008, 2010a; Maron, 2010). 

In the new organizational setting of welfare governance in Israel, the state maintained 

regulatory and commissioning functions through a special unit at the Ministry of Industry, 

Trade and Labor (hereafter – “the department” or “the regulator”). This unit, which is 

accountable to the Minister, is responsible for managing the competitive procurement 

process, contracting with the winning providers, steering the program and monitoring the 

contractors. The “means test” to determine eligibility for income support benefits and the 

transfer of these benefits to recipients were retained by the Israeli National Insurance 

Institute. The functions of providing re-integration services and conducting the “employment 

test” to determine eligibility for income support payments – previously carried out by the 

National Employment Service (hereafter the NES) – were contracted out to four private for-

profit firms. The contractors were responsible for establishing “Job Centers” to serve the 

income support recipients in their region (participants could not choose their provider). As part 

of the activation agenda, the employment test was extended and became stricter, and the 

participants were required to stay at the Job Centers for 30-40 hours per week according to 

their “activity plan.” At the same time, the program offered wider work support services, such 

as child care and transportation. The program also introduced the concept of case managers 

responsible for carrying out the program goals in a less bureaucratic fashion. These case 

managers, who are expected to act more like coaches, became the new “privatized” frontline 

workers of welfare services (Maron, 2010, p. 6). 
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The law provides the contractors and their case managers with considerable 

discretionary powers in carrying out these tasks. These discretionary powers can clearly 

adversely affect the income security, liberty and privacy of program participants. For instance, 

case managers have the authority to sanction participants who refuse to take a job or do not 

comply with their activity plan or other program requirements. Case managers also can require 

participants to submit personal information relevant to their work. The program gives them 

wide discretion in preparing an activity plan for the participant and in the allocation of work 

support services. Partly these discretionary powers resemble the discretionary powers of 

public NES workers previously enforcing the employment test for income support benefits 

prior to the activation reform. But discretionary powers are extended in the new structure 

even beyond the previous public model due to the new activation functions and due to the 

intensified interactions between recipients and frontline workers. This layer of new 

discretionary powers expands the risk of unjustified harm to the participants' rights.   

 

Research Methodology 

As mentioned, the central question of the paper is whether and how administrative justice 

requirements are safeguarded in the new structure of welfare governance. The paper explores 

this question in the context of the Israeli activation model. It scrutinizes the policy process and 

the regulations on administrative justice requirements before and after the program’s 

implementation.  

Regulatory materials studied include: relevant bills and acts and their amendments; 

secondary legislation; program regulations and manual; and the contracts between the state 

and the contractor operating the program. The paper also examines committee and other 

public reports before and after the program implementation. These materials were analyzed 

to find any references to administrative justice requirements applied to the private activation 

agencies and their workers (i.e., procedural fairness requirements in the decision-making and 

in the redress mechanisms for these decisions). These requirements are evaluated using the 

legal model of administrative justice and they are compared to the fairness requirements 

imposed on the public NES agencies which perform similar functions. Setting the NES as the 

public standard enables us to better understand the effects of the new setting on 
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administrative justice requirements while avoiding other factors that might influence the level 

and scope of administrative justice requirement in a particular case.  

 

Findings: Administrative justice in Privatized Activation Agencies  

An in-depth examination of the policy process of and the regulations on administrative justice 

in the Israeli activation program reveals some interesting developments: 

The first notion of administrative justice appears in the Tamir Committee Report 

(August 2001) that preceded the program enactment. Along with a discussion of the activation 

policy and the privatized model of delivery, the committee addressed the need to establish an 

external and independent tribunal system as part of the control and supervision of the Job 

Centers, in order to allow redress for any participant perceiving him/herself to have been 

negatively affected by a case manager’s decision, including issues of poor service. It 

recommended that the tribunal panel be headed by a retired judge, and to include a social 

worker and a labor market expert. In its view, the panel members should be approved by the 

Minister of Labor, Industry and Trade and the Minister of Justice. It also considered that the 

Job Centers should inform the program participants of their right to appeal.  

The Activation Act (December 2004) followed the Tamir Committee recommendations, 

with some significant deviations. The Act grants a right of appeal to program participants 

against any decision of case managers that they perceive as adversely affecting them. The Act 

creates a special activation tribunal panel headed by a labor market expert and includes a 

social worker and a person with an economic background. It states that the head of the 

tribunal and one member must be civil servants. The Act also specifies that the tribunal must 

be appointed by the Minister of Labor and the Minister of Finance, and establishes rules to 

secure the independence of the tribunal from the Job Centers. Further, the Act grants the 

appellant and the Job Centers a right of judicial review by regional and national labor courts. At 

this judicial review stage, the participants may also be entitled to free legal advice and 

representation by a lawyer from the Legal Aid Department at the Ministry of Justice. 

Examination of this redress model shows that the Act adopts a legal-professional 

model of redress which is less legal than that recommended by the Tamir Committee. For 

example, the panel has no member with legal expertise. However, for the purposes of this 
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paper, the central point is that the Act adopts a redress mechanism that falls within the 

spectrum of the traditional redress models of public administration, rather than a consumerist 

or a marketized model. Moreover, the scope of the right to appeal in the Activation Act is 

wider than that traditionally granted to jobseekers facing the public PES agency (who have the 

right to appeal only in cases of sanctions). But it is narrower than the scope recommended by 

the Tamir Committee because it is limited to issues of the legality of the case managers’ 

decisions and cannot handle issues of poor service or inappropriate treatment.3 The right for 

judicial review and the legal representation at the activation program was similar to those 

granted welfare recipients confronting the pubic PES agency. 

As to procedures, the activation tribunals are subject to the general Israeli 

Administrative Tribunals Act. This Act follows the legal model of redress and the principles set 

by the Franks Committee in the UK. Tribunals have discretion as to the level of formality of 

their procedures but generally they are operated in a trial-like manner. The appellant has the 

right to access his/her records in the Job Center and to receive the Job Center's written case 

prior to the hearing session. The appellant can present his/her case and cross-examine 

witnesses; she/he can be represented by a lawyer or other person. Appellants also have a right 

to a translator present if they are not proficient in Hebrew. For its part, the tribunal must 

include reasons with its written decision. The procedures also set a relatively expeditious 

timeline for all stages of the appeal process. Thus, at least in principle, the activation tribunals' 

hearing procedures are relativity trial-like with a formal-legal framework. Research found that 

tribunals did not fully implement these principles in the first year, arguably because of the 

panels’ lack of legal expertise (Benish, 2010a). However, over time, the formal-legal model has 

been reinforced, helped along by several labor court decisions that criticized the tribunals for 

diverting unjustifiably from legal principles. 

In addition, interestingly, the program uses the outcomes of the redress mechanisms 

as an indicator of the contractors' performance. The contracts specify financial sanctions for 

the contractors if a certain number of participant appeals are found deemed justified in the 

appeal and review process. For example, if the percent of the appeals regarding a specific 

                                                           
3
 This is somewhat surprising, given the professional nature of the tribunal, but the discussion of this 

point is beyond the scope of this paper (see Benish, 2010a). During program implementation, the program 

regulator created an internal ombudsman for complaints not falling within the scope of the tribunals. 

However, this is an informal redress system with no formal authorities or procedures, and no information 

is currently available as to its operation.  

mailto:espanet2011@uv.es


 

 
Universitat de València - ERI POLIBIENESTAR.  

Edificio Institutos-Campus de Tarongers. Calle Serpis, 29. 46022. Valencia.  
Phone: (+34) 96.162.54.12– C.I.F. Q4618001-D 

Email: espanet2011@uv.es 

Page 16 of 28 

contactor that are found justified exceeds 30 percent of the number of participants, the 

contractor is required to pay a fine of up to 1,500 NIS per case. This specific arrangement 

seems ineffective, as the percentage of justified appeals is determined by the overall number 

of participants, not the overall number of appeals. However, the idea of linking administrative 

justice requirements and the economic model of contracting is an interesting assemblage of 

the contradictory – process-based and outcome-based – logics of these arrangements.  

Six months after the program’s initiation, in January 2006, the program regulator 

issued an important regulation expanding the procedural rights of the program participants to 

the decision-making stage. This regulation states that the participant should be granted a 

hearing already in front of the case manager, if possible prior to his/her decision, in decisions 

that may lead to disentitlement of income support benefits or other “essential” services (such 

as work support services).  

The next time the issue of administrative justice is mentioned is in a special report on 

the program by the Israeli Academy of Sciences and Humanities (the Ye’ari Committee). The 

Committee was established by the Israeli government to evaluate the program 

implementation. In its comprehensive report, submitted in December 2007, the Committee 

refers to the activation tribunals as central tools for safeguarding the rights of the participants, 

especially because the program is operated by private for-profit contractors (IASH, 2007, p. 

138). It also emphasizes the importance of the tribunals’ independence from the Job Centers, 

their accessibility, and the need for procedural fairness (“due process”) and quick handling of 

the appeals.  

The Ye’ari Committee made several important recommendations on procedural 

fairness and redress mechanisms. First, it recommended further expansion of the procedural 

rights for notice and hearing at the decision making stage to include cases where there is no 

formal “active” decision of disentitlement (such as a report on absence, which is not 

considered a “decision”) if it could lead to disentitlement. The committee also suggested that 

participants receive a written notice in such cases, translated into the participants' mother 

tongue, if necessary (IASH, 2007, pp. 141-2). Second, the committee recommended 

strengthening the legal nature of the tribunal by putting a qualified and experienced lawyer at 

its head and by strengthening the legal training of the non-legal panel members. Third, it 

argued for strengthening the economic arrangement sanctioning the Job Centers if a high 
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number of appeals are found justified by linking it to the justified appeals as a percentage of 

the number of appeals, not the number of participants.  

Another important development in the policy process of and the regulations on 

administrative justice in the program was the expansion of the participants’ right to state-

funded legal representation to the tribunal stage (instead of only at the judicial review stage). 

Two months after the program started, two NGOs applied to the Minister of Justice to allow 

representation at this earlier stage, citing the significant power imbalance between the sides. 

The government was divided on this issue. In May 2007, a special report of the state 

comptroller emphasized the importance of the tribunals as part of the program’s oversight 

mechanisms and noted the state’s responsibility that appellants be properly represented. The 

issue of legal representation was also raised by the Ye’ari Committee, mentioned above. It 

recommended granting appellants a right for state-funded legal representation at the tribunal 

stage, noting the inability of participants to afford legal representation, their vulnerability and 

lack of relevant skills, and the apparent power imbalance between the un-represented 

participants and the Job Centers, which were usually represented by lawyers or specialized 

agents.  

Eventually, all ministries reached an agreement. An Act passed in February 2008 

(implemented two months later) states that program participants have a right to free legal 

representation in the activation tribunals. According to Galligan, the conditions of fairness and 

fair treatment are best achieved through legal representation.4 This step clearly increases the 

proceduralization of the program, as lawyers are bound to exhaust every procedural right 

granted to their clients. Interestingly, this proceduralization through representation goes 

beyond the standard of representation for welfare recipients customary in the public NES 

agencies. 

 

Discussion 

                                                           
4
 Galligan notes that “a good case would be made out for every social welfare claimant having legal 

representation in dealing with the welfare agencies. Such a suggestion, of course, would be impractical 

considering the mass decisions in that area, but the principle remains clear: although considerations of 

fairness do not always prevail over expediency, fairness is compromised to that extent” (Galligan, 1996, 

p. 366). 
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Analysis of the administrative justice requirements in the Israeli activation program and its 

policy process shows that significant administrative justice requirements have been 

incorporated into the program. From its start, program participants were given the right to 

appeal any decision of the private case managers to an administrative tribunal. These tribunals 

were a unique combination of the legal and professional models of administrative justice and 

were expected to work according to principles of procedural fairness. Participants were also 

granted the right to appeal the tribunal's decision in an additional two-tier judicial review 

system, with a right to free legal representation in this latter stage. Later, a further 

proceduralization of the contractors’ decision-making process and the redress mechanisms 

was introduced into the program. Two benchmarks are worth mentioning here. The first is the 

regulation requiring contractors to give participants notice and an opportunity to be heard by 

the decision-maker prior to significant decisions. The second, and arguably the more 

important, is the right of every appellant to free legal counseling and representation in front 

the tribunals. The latter goes beyond the rights of those who appeal similar decisions made by 

public agencies.  

This application of administrative justice requirements to private activation agencies is 

clearly not based on a consumerist model of redress. Although the non-governmental agencies 

are by default not subject to public service norms, regulation is used, in various ways, to apply 

procedural fairness requirements to the activation contractors in a framework that is similar to 

– and sometimes, paradoxically, even stricter than –  the normative frameworks for public 

agencies performing similar tasks.  

This indicates that the legislator and the regulator want to signal the contractors (and 

the public at large) that procedural fairness – not merely efficiency – represents a central part 

of the public interest in the program. It shows that regulatory mechanisms can and do go 

beyond the narrow notions of “economic regulation” to advance a broader concept of 

publicness. This reinforces Clarke and Newman’s (2009) notion that in the new structures of 

public services, publicness both waxes and wanes, and Levi-Faur's (2005, 2006) notion that 

privatization might stress the need for more, not less, regulation.  

Moreover, the case study shows that publicness is sometimes maintained through the 

oldest and most process-oriented tool in the administrative toolbox – the legal model of 

administrative justice. Even those who believe that publicness is not always eroded in the new 
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settings of public governance (Newman & Clarke, 2009; Tollenaar, 2010) usually assume that 

public values and accountability will be achieved in the regulatory welfare state through new – 

market-based and performance-based – governance tools. In the case studied, however, the 

legitimacy of decision-making was realized in a traditional hierarchical and process-based 

fashion. This indicates that performance accountability and legitimacy are not always 

sufficient. As it was also found in the case of Wisconsin’s W-2 program (Benish, 2010b; Benish 

& Levi-Faur, 2011), even when efficiency and performance are proclaimed as the new 

cornerstones of public services, when individual rights and public interests are at stake due to 

significant discretionary powers, traditional process-based tools might serve as better 

legitimacy mechanisms. 

However, one of the most intriguing parts of this puzzle is the fact that despite the 

relatively high proceduralization of the contractors’ decision-making and legal redress 

mechanisms, the program remained very marketized and performance-oriented. Efficiency 

remains high on the program agenda through the competitive bidding schemes and the use of 

performance measurements that give primacy to efficiency and cost containment goals. This is 

intensified by the choice of for-profit providers with internal incentives for prioritizing 

efficiency and cost control to maximize profit. Despite some important changes in the 

program's payment structure, efficiency and outcomes remain at the heart of the program’s 

management philosophy. There are clear trade-offs between efficiency and cost containment 

and issues of equal treatment (due to adverse selection and creaming), responsiveness, service 

quality and fairness (de Ridder, 2010, p. 134), especially when choice is not available. The 

program’s regulatory philosophy, it seems, is to mitigate these problems by strengthening the 

value of administrative justice in order to counter-balance these forces by promoting a strong 

legal and process-based model of redress.  

This two-track development in which both “new public management” tools and “old 

public management” tools are simultaneously applied to the private agencies indicates that 

hybridity plays out not only in the public-private identity of the actors but also in the values 

that underlie these services and in the tools used to carry out policy. This hybridity is in line 

with Martin’s observation that the transition to the new structure is gradual and is 

characterized by the co-existence of hierarchical and market-based frameworks of service 

delivery (Martim 2001, 209 as quoted in Van Berkel & Borghi, 2008a, p. 335). As de-Ridder 

(2010) rightly points out, the implementation of welfare policies is still moving back and forth 
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between neo-Weberian hierarchy and contract management of marketized service delivery, 

and guarding public values in this area is hardly a fixed state.  

However, it seems that these dialectic developments are not only the result of a 

transition period or a matter of a simple trial and error. They seem to indicate something more 

fundamental in the new structure: the stronger the privatization and marketization of 

discretion in complex social services the greater the need for process-based legitimacy 

measures. Entrusting the new private frontline service providers with significant discretionary 

powers creates a significant accountability deficit. This deficit is intensified by the wider 

discretionary powers attached to the activation agenda and by the absence of downward 

accountability to customers through the availably choice among providers (Scott, 2000). This 

calls for achieving accountability and legitimacy though some sort of regulation. Since 

performance-based steering mechanisms are limited in their ability to control wide discretion 

in complex and hard-to-define tasks, and since the performance indicators themselves might 

create perverse incentives for the contractors (Benish, 2010b), especially in the case of for-

profit welfare firms (Dias & Maynard-Moody, 2007), the need to use process-based legitimacy 

mechanisms may be inherent in such cases. 

Thus, these developments are both contradictory and complementary. They are 

contradictory since the strong emphasis in procedural fairness on how things done contrasts 

sharply with the new managerialism approach that is interested mainly in outcome. Procedural 

fairness might undermine efficiency (in its narrow meaning) since it adds paperwork and red-

tape and takes time and resources. But, they are also complementary, since the considerable 

scale of privatization and the marketization of discretion are exactly why the strong 

proceduralization of decision-making is needed to control and legitimize the devolution of 

power and discretion to private actors.  

However, critical examination of this two-track development raises concerns as to the 

extent to which these administrative justice regulations can effectively counter-balance the 

efficiency and cost-cutting orientation of such governance arrangements. As insights from the 

implementation literature show, there might be significant limitations to the potential of the 

administrative justice regulations to serve as publicness and accountability mechanisms. First, 

welfare recipient face serious obstacles while trying to voice their complaints and asserting 

their rights. Wide literature on the issue of access to justice identifies various educational, 
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lingual, and cultural barriers that inherently limit people's ability to obtain the information and 

skills required to realize their formal rights (e.g., Felstiner, Abel, & Sarat, 1980). Moreover, 

welfare recipients may be reluctant to assert their rights for fear of conflict with and retaliation 

by the agencies and case managers upon whom they depend (Handler, 1987; Lens & 

Vorsanger, 2005). Therefore, as client-based complaint systems, appeal and review 

mechanisms might have only limited effectiveness since they depend on being triggering by 

welfare recipients. In the case studied, the knowledge and skills barriers are somewhat 

mitigated by the right to representation, but the fear of retaliation remains. 

Second, organizations can use informal practices to control opportunities for the 

assertion of rights. Interactions can be structured to be more or less hospitable, and claimants 

can be penalized for over-stepping informal bureaucratic boundaries (Brodkin, 2009, p. 69; 

Brodkin & Majmundar, 2010). In this fashion, activation agencies can deliberately influence the 

effectiveness of the redress mechanisms. Moreover, the linkage between the outcomes of the 

appeal and review process and the performance indicators of the program might, absurdly, 

strengthen the motivation to use informal practices to limit the access of participants to 

appeal and review and to avoid financial sanction on the part of the contractor. 

Third, even in the cases that reach review it is very hard in practice to externally 

review wide discretion. Due to the complexity of the program and its diverse and somewhat 

contradictory goals, almost any decision can be explained as promoting the public interest, 

even if it was made to promote the private interest of the contractor. In such situations 

decision making relies mostly on trust in the impartiality of the decision maker. However, the 

economic model of the new setting of administration, especially when dealing with for-profit 

providers, undermines (al least the appearance) of impartiality in decision making.  

Therefore, as long as efficiency and cost control remain high on the program agenda, 

these limitations of the redress mechanisms might make the administrative justice 

requirements merely symbolic mechanisms that reflect only regulatory ritualism (J. 

Braithwaite, Makkai, & V. A. Braithwaite, 2007); in reality, efficiency and cost-cutting may 

dominate decision-making and the overall logic of the program's operation. Therefore, it 

seems that the more fundamental question is whether a true commitment to public values can 

be infused into for-profit private organizations through regulations. Is it possible to remake the 

public ethos in the privatized and marketized settings of welfare services? (Newman & Clarke, 
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2009, p. 120). Some scholars doubt whether “public service values” were ever a reality also in 

the public sector.5 Nevertheless, at least theoretically, the organizational structure and the 

bottom-line organizational culture of for-profit firms intensify the concern that external 

regulations on procedural fairness will not be truly internalized when easy bypass is available.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                      

These critical perspectives stress the need to move the focal point of scholarly interest 

in the publicness of activation (or other public services) from the normative level to the 

implementation level. To date, the underlying assumption in most of the literature was that 

the new private actors in the public services arena are subject to no (or considerably fewer) 

public service norms. This has shifted scholarly attention to the normative level and the need 

to apply democratic norms to the new private frontline service providers (e.g., Aman, 2002). 

However, as the case studied here indicates, in certain instances, the “regulatory welfare 

state” imposes demands on the private welfare providers that are similar to (or even stricter 

than) those normally applied to public agencies performing similar public functions. In such 

cases, scholarly focus should move to the implementation of these regulations and  whether 

and to what extent the new private frontline workers are truly committed to these public 

norms.  

 

Conclusions 

This study paints a complex picture. Despite the strong outcome-based and marketized 

approach of the activation program in Israel, private providers face considerable demands of 

procedural fairness, something usually associated with the process-legitimacy logic of 

traditional public administration. Not only did the proceduralization of the contractors' actions 

increase over time, but some aspects of the requirements exceeded those faced by public 

agencies carrying out similar tasks. This indicates that how things are done still matters in the 

new settings of public services, especially when considerable discretionary powers are 

involved and significant individual rights and public interests are at risk. Paradoxically, the 

profit interest of the private providers might increase the need for process-legitimacy to 

safeguard public interest even beyond the level expected of public servants when they are 

                                                           
5
 It is important to remember in this context that the implementation literature grew from Lipskey's 

seminal work about the coping mechanisms used by street-level practitioners in public agencies to bypass 

these values in order to manage unwieldy work demands (Lipsky, 1980). 
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making the decisions. This development highlights the limits of performance-based 

regulations; just as Denhardt and Denhardt suggest, in contrast to the often heard advice that 

public administration should follow the model of business, public organizations values and the 

commitments they represent sometimes become models for the regulation of private 

organizations involved in the management of public services (R. B. Denhardt & J. V. Denhardt, 

2008, p. 411) 

However, it is hard to evaluate whether the formal proceduralization of activation 

impacts the actual “quality of justice” in the program. It is not clear whether the regulations 

applying procedural fairness requirements to private contractors can compensate for the 

wider discretionary powers attached to activation and whether it can mitigate the strong 

bottom-line ethos of private firms (something reinforced by the program’s performance-based 

architecture) that clearly influences the first instance decisions made by the contractors’ case 

managers. In such settings, the procedural justice regulations might become merely ritualistic 

regulations that do not reflect a true commitment to procedural fairness or to broader 

democratic values. Newman and Clarke articulate this concern when they ask whether 

revelations of publicness in privatized services are a “progressive” moment, in which, after 

decades in which business values and NPM strategies have dominated, public services are 

being humanised, democratised and opened up to new forms of public involvement, or are 

these developments merely a 'smokescreen' for the spreading of neo-liberalism? (Newman & 

Clarke, 2009, p. 10). The real challenge in such cases is to regulate for public values and to 

ensure that the regulated firms are committed to these regulations in practice (J. Braithwaite 

et al., 2007).  

Further research is needed to evaluate the scope of this phenomenon and its driving 

forces in other activation programs and in other social services. In addition, the study 

underlines the need for further street-level research into how the application of public service 

norms to private providers plays out (Brodkin, 2011).  
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